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PURPOSE OF THE REPORT 

To brief the Trust Board on proposed arrangements and agree comments for submission to Monitor.  
 
 
KEY POINTS 

• Much improved by early stages of informal consultation.  
• Three areas of concern:  

- Clear and limited role for Monitor as sector regulator  
- Not using the licence to try and fix problems elsewhere in the system  
- Recognising the autonomy of NHS Providers.  

 
Specific Issues:  
 
• Not including a fit and proper person test 
• Not including a condition concerning providers operating effectively / efficiently and economically.  
• Not asking providers to take responsibility for patient choice.  
 
 
IMPLICATIONS 2 

AIM OF THE STHFT CORPORATE STRATEGY 2012-2017 TICK AS APPROPRIATE 
1 Deliver the Best Clinical Outcomes  
2 Provide Patient Centred Services  
3 Employ Caring and Cared for Staff  
4 Spend Public Money Wisely � 
5 Deliver Excellent Research, Education & Innovation  

 
RECOMMENDATIONS 

The Board is requested to: 
 

- note the briefing on the introduction of the NHS Provider Licence identifying any further information it 
requires 

- consider as the Trust’s response to be sent to Monitor no later than 23 October 2012 
 
 
APPROVAL PROCESS 

Meeting Date Approved Y/N 
TEG 12/9/12 Y 
Boards of Directors 19/9/12  
 
1 Status: A = Approval 
 A* = Approval & Requiring Board Approval 
 D = Debate 
 N = Note 
2 Against the five aims of the STHFT Corporate Strategy 2012-2017 

 M 
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1. CONTEXT  
 
 

The Health and Social Care Act 2012 (the Act) make changes to the way NHS Service 
Providers will be regulated.  It gives Monitor new duties and powers.  These include the 
introduction of a Monitor licence for Providers of NHS Services.    
 
In the final stages of the bill’s passage through Parliament, Monitor’s oversight role in 
relation to overseeing Foundation Trusts changed so that Monitor could continue to 
regulate Foundation Trusts to ensure that they remain well governed.  Monitor can now set 
licence conditions specific to NHS Foundation Trusts so long as these conditions relate to 
governance.   

 
2. MONITOR’S PROPOSALS  
  

These are set out in a consultation document issued on 31 July 2012.  It is a lengthy 
document comprising a total of 130 pages.   

 
 The proposed licence contains 7 sections and these are set out below:  
 

 
  Monitor: The new NHS Provider Licence: Consultation Document 
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Not all the sections of the licence are applicable to all Providers of NHS funded services 
that are required to hold a licence.  The table below sets out how Monitor envisages this will 
work: 
 
Conditions Scope 

 
General Conditions  This section will apply to all licence holders 

 
Pricing Conditions This section will apply to all licence holders 

who provider services covered by the 
national tariff  
 

Choice and Competition Conditions  This section will apply to all licence holders 
– apart from the requirements notify the 
Office of Fair Trading (OFT) of mergers, 
which would only apply to NHS Foundation 
Trusts  
 

Integrated Care Conditions 
 

This section will apply to all licence holders  

Continuity of Service Conditions  This section will apply to licence holders 
who supply commissioner requested 
services  
 

NHS Foundation Trust Conditions  This section only applies to NHS 
Foundation Trusts  
 

 
3. GENERAL COMMENTS  
 

The early stages of informal consultation have led to many improvements in the proposed 
arrangements for the licence, nevertheless there remain three principal areas of concern:  
 

- The need for Monitor to define a clear and limited role for itself as sector regular  
- Avoiding the temptation to attempt to fix problems elsewhere in the system using 

the licence  
- Ensuring that the new regulatory approach acknowledges an increasing 

autonomy of NHS Providers resulting from the health reforms of the last decade.   
 

Taking these in turn, Monitor proposes to take on responsibility for ensuring the efficiency, 
economy and effectiveness of individual Providers which implicitly diminishes individual 
organisations autonomy in addressing these matters and would appear to be potentially 
beyond Monitor’s legal remit.   
 
Monitor has identified legitimate problems within the current health system, for example in 
relation to the facilitation of choice after the initial referral and the ability of new 
commissioners to make sophisticated decisions about the necessity of protecting particular 
services prior to Provider distress.  It does not follow however that the solution to these 
problems is to turn them into Provider responsibilities by the licence and in doing so 
transfer costs and resource burdens on to Providers which are unreasonable. Whilst 
providers are responsible for providing patients with easily accessible information about the 
range and quality of the services they offer, the responsibility for ensuring patient choice 
must remain a responsibility for commissioners.  
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The general direction of NHS reforms over the last decade has been to empower Providers 
of NHS services to become autonomous organisations, capable of harnessing their 
considerable expertise and energy to develop innovative solutions to complex problems 
which we face in meeting the needs of our communities.  It is still relatively early in this 
journey, nevertheless the achievements of the long established Foundation Trusts, 
including STH, points to this being an approach which is likely to deliver value to the NHS in 
the longer term.  In many ways the development of a sector regulation system is a crucial 
stage of this journey providing a clear and well defined set of parameters within which 
organisations providing NHS services will operate.   
 
An overriding concern is that the Trust believes that Monitor’s regulatory function will be 
best performed as sector regulator treating all types of Provider equally.  Thus, as a matter 
of principle, the conditions which are specific to Foundation Trusts are problematic.  Monitor 
should be working towards a position of being solely a sector regulator post 2016 with 
licence conditions that are universal and appropriate to all types of Providers.   

 
4. SPECIFIC CONCERNS  

 
Whilst the FTN have drafted a response addressing all the consultation questions on the 
document, this paper concentrates on the key issues from the prospective of STH.  
 
Question (chapter  3,question 2)-“ Do you think Monitor should include in the fit and 
proper person test a  requirement that directors and governors (or equivalent  
people)adhere to relevant standards of personal behaviours, technical competence and 
business practices”.  The Trust believes that these are fundamentally issues for it to deal 
with and are not appropriate matters for the licence.  Specifically the Act requires directors 
to promote the success of the business and largely reflects the duties set out in the 
Companies Act 2006.In terms of personal behaviour, Monitor is not an ethics regulator.  In 
relation to Governors, of whom the majority are elected, it is difficult to see how a 
requirement of technical competence could be applied. 
 
Question (chapter 4, question 2)  – “do you think Monitor should include a licence 
condition requiring licensees to carry out their activities effectively, efficiently and 
economically”.  The Trust is of the view that Monitor’s remit should not encompass an 
assessment of whether a Provider is operating effectively, efficiently and economically.  
The Trust is not clear against what criteria Monitor will perform a transparent assessment of 
such principles.   
 
Question (chapter 6, question 1)  – “do you think Monitor should include in the choice 
licence condition a requirement that, where the Provider is responsible for giving advice is 
itself a Provider of some services the patient could choose, then the licensee must make 
arrangements to ensure that the patient is offered impartial advice about the choices that 
are available?  Please set out how you see the costs and benefits of this option”.  
Response – the model of provision currently in use in the NHS requires Provider 
organisations to compete to attract patients.  At present, advice to support patient choice is 
provided at the point of referral, generally by a GP but sometimes by dedicated Choice 
Advisors.   
 
This proposal would appear to be designed to address the problem that no independent 
clinician will see a patient at the point of referral from one secondary care service to 
another.  Whilst recognising that ensuring free choice in such situations presents a 
challenge, the Trust feels that the solution places too greater burden on Providers whose 
primary objective must be to provide the best possible care for the patients who choose to 
use their services.   
 
Compliance with this proposed condition would result in significant extra costs for Providers 
who will presumably have to recruit staff to Choice Advisor roles with no clear indication of 
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where the funding for this would come from.  Also, Providers will be put in the difficult 
position where patients choose to stay within their organisation for treatment.  It is difficult 
to see how a Provider could prove that it conducted a fair process, if challenged by another 
Provider, without having to embark on a time consuming data collection exercise to record 
patient’s recollections of having been offered a choice.   
 
This provision will introduce extra costs for Providers while exposing them to significant risk 
in terms of proving that they are acting with probity.  On the basis that facilitating choice of 
healthcare provider is not a Provider role, the Trust does not see why Providers should be 
expected to bear these additional burdens which will only detract from their ability to 
perform their primary function.   
 
Question (chapter 7, question 1)  – “which of the three options for integrated care licence 
conditions do you think will be the best outcome”.  Note – Monitor is consulting on 3 options 
which are: 
 
a) the licensee shall take all reasonable steps as necessary for the purpose of enabling 

integrated care  
b) the licensee shall not do anything that would be reasonably regarded as detrimental to 

enabling integrated care  
c) the licensee shall not unreasonably block the integration of care 

 
Monitor’s preferred option is option b.  It is proposed that the Trust supports Monitor’s 
suggested approach of using a broader defined licence condition which states that “the 
licensee shall not do anything that would reasonably be regarded as detrimental to enabling 
integrated care”  and agrees that this leaves appropriate room for Providers and 
Commissioners to lead in developing integrated care.  This is preferable to the alternatives 
of taking all reasonable steps as necessary to enable integrated care or not unreasonably 
blocking integrated care as in some cases integrated care might not be appropriate but 
equally Monitor has a responsibility to encourage integrated care.   
 
The Trusts believes that the rationale for whether or not integrated care is appropriate 
should always be clinically led and this condition should not be used as a way of preventing 
organisations from offering competing services where this is in the interest of patients.   
 
Question (chapter 7, question 2)  – “do you think the integrated care conditions should 
include a patients interest test?”.  The Trust would support a patient’s interest test as the 
basis on which to set the parameters within which Providers can work to integrate services, 
or not, without fear of challenge.  In commenting on the approach suggested in the 
consultation document, the Trust would offer the following views: 
 
The phrasing that integrated care should only be enabled where it “improves quality or 
efficiency or reduces inequality” does not address situations where both the complicity of 
approach and an integrated approach could both achieve these goals, or where an 
approach can improve quality but reduce efficiency or improve efficiency but reduce quality.  
The Trust believes it would be more helpful for the regulator to set out its approach in 
greater detail for such situations, as in practice, decisions are unlikely to be as black and 
white as the wording of this proposed condition implies.   

 
5. TIMING  

 
Subject to the outcome of this consultation exercise, Monitor expects to be ready to issue 
licences to NHS Foundation Trusts in April 2013.   
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6. CONCLUSION  
 

The Board is requested to: 
 

- note the briefing on the introduction of the NHS Provider Licence identifying any 
further information it requires 

- consider as the Trust’s response to be sent to Monitor no later than 23 October 
2012 

 
N. Riley 
Trust Secretary  
12 September 2012  
 
 


